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District’ Court for the District of Columbia 


ISSUES PRESENTED Fon LEVIEW 


The issues presented for review in tais case are: 


1. Whether the interrogation of defendant by the Veputy Clerx, at 
the time defendant pleaded guilty, failed properly to reveal whether ap- 
pellant truly understood the nature of the charges to which he was plead- 
ing. 

2. Véhether'the District Judze erred in delegating to the Deputy 
Clerk the responsibility of interrogating defendant at the time he made 


his guilty pleas, ratner than handling suca interrogation personally. 


3. Ifthe questions above are answered in the affirmative, 
whether this Court snould set aside the judgments in tnese cases 


and permit defendant to nlead anew to the indictments. 


This case has not previously been before the Court, under tne same 
or any Other title. 


REFERENCES TO RULINGS 
This appeal is from a judgment entered on a plea of guilty, 
without an adequate ‘and proper inquiry as to whether the defendant 
understcod the nature of the charges to which he was pleading. The 
basis for the judgment was the plea of guilty. This appears in the 
judgments and commitments, dated January 17, 1969, both in 


Criminal No. 1131-68 and in Criminal No. 1395-68. 


STATEMENT OF THE CASE 


Darnell R. Bradford, the appellant herein and the defendant 
below, pleaded guilty in the District Court to two separate counts 
of robbery under two separate indictments, and was sentenced in each 
case to a2 four to twelve year term of imprisonment, the sentences to 


run consecutively. In each case, he filed timely pro se motions for 


leave to appeal in forma pauperis, which were granted by the District 


Court. The undersigned attorneys were appointed by this Court to 
represent defendant in his respective appeals. After reviewing the 
cases, both counsel concluded that the appeals raised identical issues, 
and therefore elected to file this single consolidated brief. A motion 
to consolidate these cases for purposes of brief and argument was 


granted by the Court on July 30, 1969. 


Tae Indictments 
“or convenience, tne indictinents in these cases will be referred 
to by their docket nurabers in the District Court, 1131-56 and 1295 62. 


The indictment in nunber 112i-6¢ contained a total of thirteen counts, 


cnarginz defeadant and two co-defendants with armed robbery, simple 


robbery, assault witn a danzerous weapon, carrying a dangerous weapon, 
and possession of a prohibited weapon, The indictment in number 1395-52 
contained a total of eigat counts, charging defendant with entering a 
Federal Credit Jnion wita intent to coramit robbery, taxing money 
belonging to and in the custody and control of the Federal Credit 


Whion, robbery, and assault with a dangerous weapon. 
Tne Guilty Pleas 
Upon his original arraignment in each case, defendant entered 
pleas of not guilty. However, on November 4, 1953, he appeared 
vefore Judge June Sreen, along with his appointed counsel, ae Charles 
Vizzini, and an Assistant United States Attorney, :.r. Jaraes Keeye 
at which time iur. <elley announced to the Court that defendant was 


going to plead guilty to count two in number 1121-33 andta = count 


three in number 1395-0. Both of these counts charzea defendant with 


? 


simple robbery. 
Defendant was then interrogated by the Deputy Clerx, as follows: 


Are you Carnell ... bradford? 


Yes, lam, 


Carnell ... Bradford, have you 


been advisec and do you understand tiat you nave a rignt to a speedy 


trial by jury with tae 2id of counsel: 


Count two of number 1131-55 alleged: 
"ln or about +.ay 24, 1965, within the District of Columbia, 
Darnell :.. Bradford, Paul =. dawes and John 4. Anderson, 
by force andviolence and against resistance and by putting 
in fear, stole and took from the person and frorn tae 


of Versis Focd Jistributors, Inc., a body corporate, of 
the value of about $1,294.03 in money.” 

Count three of number i375-S2 alleged: 
"lm or about January 17, i95c, witain the istrict of 
“Columbia, Darnell =. Bradford, by force and violence 
and against resistance and by putting in fear, stole and 
toox from tne person and from tne immediate actual 
possession of Elizabetn A. wal«er, property of tne 
Central Cardozo rederal “redit Union, a body corporate, 
of tne value of about $437.27, consisting of 9453.50 in 
snoney.” 


LECUTY CLERK: Do you understand that you will 
have no such eee if your plea of guilty is accemed in each case? 


THE SEFENDANT: Yes, ma'am. 

T4E CEPUTY CLE..<: Co you understand that you will 
have the assistance of counsel at tne time of sentencing if your dleas 
this morning are accepted? 


EFENDANT: Yes. Ido. 


THE SEPUTY CLEA.: Do you unde rstand that t you are 
pleading guilty to Count 2 of Criminal case number 1131-368 in which 


you are charzed with robbery? 
Til DEFENDANT: Yes, I do. 


THE DEPUTY SLEA«: And, do you understand that 
you are pleading guilty to Count 2 of Criminal case 1395-58, in which 
you are charg ed with robbery? 


IVR. XSLLEY: Excuse me. Count 3. 
THE DEPUTY CLE:.x: Count 27 


MI. AELLEY: Yes, 

THE DEPUTY CLERK: Do you understand that you are 
pleading guilty to Count three of ee indictment in which you SS charged 
with robbery in Criminal case 1235-637 


Tik DEFENDANT: Yes, ma'am. 


THE DEPUTY CLERK: And, did you commit these crimes? 


THE DEFENDAN?: Yes, I did. 


TAE COURT: Are you pleading guilty because | you actually 
did commit tie Seabee 


THE DEFENDAWT: Yes. 


potn insta 


ux plea of Suilty in each 
as to what sentence will 


~a' 
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Aas Gsakhe 


DUTY CLEL.: “fave you been tareatened or 


Ho, ..2"ain. 


Seen sad 


-_ 


ee f aw, 
SSB rivAinsi: 110, ™a am. 


SLERA: cave you been advised as to tne 
Taaximum sentence 


Co you know taat it would be not less than 


two nor more than’ Hiteer rs on eacn of tne two counts, aiid it could 
be consecutive. ‘S3ia x oncurrent. 


hica many tires, your {onor. 


ouences of entering 


Yes. 
Ary J ‘LEA: Are you entering a plea of guilty 
voluntarily and of your ow. free will’ 


i= DESENZA?T: Yes, :na'am. 
THiS SESUTY CL. 4: Because you are zuilty.and for 
no otner reason; 


Ala: Yes. 


aes MHE DBPUTY CLE:...: ave you discussed your plea 
fully witn your attorney? 


Taf CESEMDANT: Yes. 
TAZ DEPUTY CLE.<: Are you completely satisfied 
with tae services of your attorney’ 


T i= DEPUSY SLE 


THE DEPUTY CLED: Darnell ». Bradford, in Crissinal 
Sase inumber 113i-82, do you wisa to withdraw your plea of not guilty 
bexetotore entered and enter a plea of guilty to count 2 of tne indictiseat 
in waicn you are chargea witu robbery? 


TAE SEFENDANT: Yes. 
THE DEPUTY CLEA: Darnell =... 3radford, in Criminal 
ase Nuraber 1395-63, do you wish to withdraw your plea of not guilty 
SS entered, and enter a plea of guilty to count 3 of tae indict- 


ment in which you are cnarged wita robbery? 
Yes. 
The colloquy set fort above constitutes the court's entire 
interrogation of defendant; no questions asked or answers given have 
beer. omitted. At the conclusion of this colloquy, tne court remanded 


the defendant to jail to await sentencing, and ir. .clley advised the 


Court that the govern.neat would dismiss tne remainiag counts in both 


indictments. 


On January 17, 1969, defendant was brought before Judge Green 
for sentencing. No further inquiry was made at that time to determine 
whether his plea was voluntary, or whether he understood the nature 
of the charges to which he had pleaded guilty. The court imposed two 
consecutive sentences of four to twelve years each, and the government 
then dismissed the remaining counts to both indictments. These appeals 


followed, and the District Court allowed defendant to proceed on appeal 


in forma pauperis. Counsel for defendant was appointed by this Court. 


ARGUMENT 
I 
THE INTERROGATION OF DEFENDANT AT THE TIME HE MADE HIS 


PLEA OF GUILTY FAILED TO REVEAL THAT HE UNDERSTOOD THE 
NATURE OF THE CHARGES TO WHICH HE WAS PLEADING. 


(In connection with this point, defendant desires the Court to read the two 
indictments, the six-page transcript of plea, the three-page transcript 
of sentencing and the two judgments.) 

Rule 11 of the Federal Rules of Criminal Procedure provides that 
the court "shall not accept” a plea of guilty "without first addressing the 
defendant personally and determining that the plea is made voluntarily 
with understanding of the nature of the charge and the consequences of 
the plea’ (emphasis added). In the present case, the questions which 
were asked of defendant and the answers which he gave simply did not 


show that he understood the charges against him. This error requires 


taat tae judgments of conviction snould be set aside, and tnat defendant 
saoula be ser..itted to sleau anew to tae indictments. st tne very 
least, the case «.ust be rer.anded for a nearing to deter-nine wnetaer 
aefenaant did in fact understaad tne nature of tne Charges ajainst 2im. 
Set forta above (sp. 2-5) is tne entire colloquy waica tooK zlace 
oetween the Jesuty Clerk ana aefenaant at tne time ae cnanzea ais plea 
Oo Zuilty. Tne only guestions asxea of defenaant at taat time waica even 
remotely relatec to ais uncerstandin; of tae charzes to waica ne was 


oleaainz were tae following: 
AZO you understand tuat you are pleadin; guilty to 
Tount Z of Criminal case number 1131-66 in whica 
you are caar ed with robbery?” 

“Do you understand taat you are pleading guilty to 
Count three of tne iadict:nent in waicn you are 
cnarzea wit robbery in Criminal case 13?5-= 


Taese questions are plainly iasufficient to meet the requirements 


of Rule 11. Defendant's affirmative answers to tnese questions reveal 


only that ne was aware taat he was jleading Zuilty to ‘robbery,” but 


they do not reveal wnetier ne understood wnat that word means - 
i,e., waat acts would constitute robbery as definec by tne law. 

1 term ‘robbery’ has a very specific lezal mea ning. wnicn 
differs markedly from tne layman's unaerstanding of tne term. In 


common parlance, the terin robvery is used interchanzeably with tneft 


oi roobery, however, includes only one 
“from: the derson or luimediate 
Or violence, Waetner asainst 


aatceainz, or Sy utting 


courts rave uniformly aela tnat a slea of guilty canaot be 
(i) tae .neaning of tac caarge, 
ry to establisa suilt.’ . unicn v. Jnited States, 
> ta Tir. G4) (emo! idea ‘Even when tne 
, counsel it has been aeld taat the cere state- 
ment of tae accused tnat ne understands the cnarze asainst nin: does not 
relieve tne cou f sponsibility of further inquiry.’ United States 


i Tir. 1957). See also United States 


fn this jurisdiction, tae proceaures to be followed wnen a defendant 
orescribed Ly a -.esolution of tae istrict Judzes 
first adozted in 1757, 2na arnended in 1751. in June 1225, 
after the sentencing of tais uefendant, tne procedures were 


r 


sumebly ia response to tne Supreme Tourt’s decisioa 


i 


ia McTartay v. Jnited States, 234 U.S. 45> (1357), waich is discussed 
W.C_artny V-. mies States 


pelow. The verson in effect at tae time cefendant was sentenced pro- 
vided taat aricag tne facts to be determined by tae court tarouga 
interrogation of tne defendant were tne following: 


il. 


we 


¢. Tnaat aefendant understands tne nature of tae 
Cnarses against him waicn snould be stated to ala 
in brief by the Court notwithstanding a prior readinz 
of tae indictmeat. 


4, Tnat defendant did in fact coismit tne particular 
acts wnici constitute tne elements of tae crime or 
Crime cnargea." 


In ligat of this long-standing rule, it is difficult to understand tae 
failure of the court fo follow the srescribed srocedures in tais case. 

Tne Supreme Court, in tne above-mentioned . cCartay decision, 
las underscored tne crucial importance of a judicial determination of 
the defendant's full understanding of tne cnarze against nim before nis 
piea of guilty may be accested. | CCartay v. United States, 354 U.3. 453 

in taat case, tne Dourt neld taat whe: a district judge fails 

to determine tarougn direct interrogation of the defendant that ne fuliy 
uncerstood the nature of the charse, the plea of suilty must be set 
aside and the defendait serraitted to plead anew. Tne Court pointed out 


that ‘because a guilty slea is an adinission of all the elements of a 


formal! criminal cnarge, it cannot be truly voluntary unless the defen- 


dant possesses al: understandin=z of tne law in relation to the facts." 
—-ewe—S S—C 


334 U.S. at 466 (empnasis added). 


2/ 


- See also 3oyitin v. Alabama, 235 U.S. 225 (1359), nolding taat 
tae requirement that the record disclose the defendant's understanding 
of the charges to wiici ae Jleads guilty is of constitutional dimension. 


12. 


Cartay rejected tae contention tnat a guilty 
witaout full compliance with ..ule Li 
only if it is determinea, elituer from tae recor. or 
ing, taat ia fact tae plea was not made voluntarily 
Sefendant lacxea a full understanding of the caarge. The 
surpose of the -.ule, tae TVourt said, was to avoia tuis tye 
afer-tne-fact determination. Thus, tae Court neid taat’a defendant 
rhose plea nas Deen accepted ia violation of -.ule 1i saoutd be affordea 


tae o>Dortunity to olead anew.” 


Shortiy after . cCarthy was decided, tae Tourt, in jalliday v. 


Jnited States, 2245 ock ¢ , neld that tne remedial asvect of 


occartay, i.e., the aolding tiat any guilty plea accepted witnout full 
compliance with : ule 11 must be auto.aatically set aside, would be 

plied oaly sroszectively to sleas acceoted after Acril 2, 1 307, tne 
date of te ...cTartay decision. Tne plea in the present case, of course, 
was entered prior to taat date. .Jevertneless, we submit taet tais 
Court, in tne exercise rf its supervisory power over the District of 
Columbia courts, snould aocly tne . .cCartuy rule in the present case. 

Supre:..e” Court’s decision in “alliday was promoted in 

large part by the fact that most of the feaeral courts aad not previously 
held that it was essential for the court to interrogate tae defeadant 


as to tae voluntariness of nis action, andhis understanding of tae cnarge, 


before accenting a cuilty olea. Tae Court was taus concerned taat 


* 
13 
ve 


retroactive application of ..clartay would result in tae setting aside 

of a larse nuiber of guilty pleas, even in cases in waicn the defendant 
dia in fact plead voluatarily and wita full mnowledge of what ne was doings. 
in tae District of Columpia, however, 190 suca dan ger exists. 4S 


dersonstrated above, tae District Court aas lonz aad a rule requiring 


full interrogation of tue defendant to determine, inter alia, nis under- 
Standiag of the charge. Taere is tuerefore no reason not to adply the 


 CUarthy rule in tne present case. 


cal 


If the Court should conclude, however, that the ..cTartay 


remedy should not be apzlied here, taem the appropriate disposition 
would be to remand the case to the District Dourt for a nearing as to 
wnether defendant in fact uaderstood the nature of tae charses to whica 
ne pleaded at the time he made his plea. See i: -cCartay v. United States , 
Hed At such @ hearing, the burden of sroof would be on 
the government. Sissanica v. United States, 257 F.2d 527, 533 (Sta Cir. 
1355), and cases cited tnerein, Even before \.cCartay, taere was never 
any dispute that if a guilty plea aas been accepted without full comn 
pliance with -.ule 11, tue Zoveri.nent must srove - eitner fron tae 
existing record or at a new neariis - taat the defendant did act voluntarily 
and with full understanding of the charze to waic. he pleaded, Tne 
government conceded tais muca in its brief in the {_cCartay case (pp. 22-22), 
in the present cases, tnere is nothing whatever in the record to indicate 
that appellant understoos tne charges against him. Thus, at tne very 


least, there must be a hearias on this question. 


li the Court decides to remand tnese cases for such a nearing, 
it snould direct taat tae nearing be before sone judge otuer than tue 
one wao accepted defendant's slea. “Vita all respect to Judse sreen, 
it would obviously be difficult for her to be fully objective in a situation 


in waic2 sne would , in effect, be reviewing me correctness of ner 


orior decision to accept jefeadant's siea. This precise question was 


raised in an earlier stage of the nalliday case, and tae First Vircuit 
came to the same conelusion urled nere: 


“it seer:s to us tiat nearings on factual issues 

occasioned by an initial failure to comply wita 

“ule 11 combine whatever ordinary aazards lie 

in self-review of factual determinations witn tne 

daazer of improperly interjecting personal recol- 

lections cf matters outside the record. Were it 

possible to identify in advance tnose cases wnere 

suci a corabination of factors would be lixely to 

be present, we might limit our holding to the.n, 

but we 2xre sersuaded that suca a limitation would 
aot be feasible. in s2yinz this we would not be 

thought to disparage tne capacity for objectivity 

of district judzes; catner, we feel that taey should 
be relieved of wnat we ceeii the unnecessary 
burden of deciding when tney can properly 
redetermine factual issues in tais particular area. 
s oreover, it is notunimportant taat judicial decision- 
masing iot only be fair, but taat it so appear to 
alleyes. ialliday v. Jnited States, 225 F.2d 270, 
274 (ist Tir. 1967). 


Sm IN SeVESAGING a 
SISILiITyY oS 
inhive “1s CLEA Se SUaay ; 
nection with tais soint, Gefendant desires tae Court to: read tae 


ee Of plea. 
wWuen ..ule il was amended in 1555, languace was added which 
pronibits the court fro. accezting e clea of guilty wwitnout first 


addressing tae defenaant »ersonally’ to ascertain that the slea is made 
o . y Yr’. 


voluntarily, wita understanding of the nature of tne charze. Tne clear 


intent of tais rule change was to require tae judse, aot counsel x tae 
clerk, to conduct tne interrozation of the defendant: 


"Prior to the 1956 amendraent . . . not all district 
judges personally interrogated deiendants before 
accepting tueir juilty .leas. vita an awareness of 
the coafusion over tne -.ule's require.:ents in this 
respect, the draftsinen aineaded it to add a pro- 
vision "expressly requiring tae court to address tne 
defendant personally." Tais clarification of the 
judge's res onsivilities quite obviously furthers 
bot of tne .ule's surposes. 2y personally inter- 
rozating tae aefendant, not only will tae judse be 
better adie to ascertain tie glea's voluntariness, 
but he also will develop 2 more com lete record 
to support his determination in a subsequent post- 
conviction attack." iyclaxtay v. United States, 


2 


S34 eon at 465-56. 
In the present case, Jefendant was interrogated by tne Deputy 
Clerk, wita only an occasional interjection dy tae judge. Aside from tne 


fact tuat tais procedure violated the Jlain lansuaze of tae Iule, it is 


as for determining waetner tae defenuant is 
in, voluntarily, wita full understandias of wnat ne is doing. 
d questions, taere is 
2 i janzer tnat tre defendant will answer ten. automatically, 
witaout fuli understaadiag of taeir meaning or tueir imvortance. 
Oreover, tre determination required by ..ule 11 cannot be adequately 
mace Throusa Questioas waica are written out in advance and not 
tailorec to the sarticular defendant and the particular case. Tne type 
of lan-uase used snould 5e varied, saepending upon me intelligence 
tae sefencant. Amd the questions snould be pnrasea 
in terms of tne particular facts of tne case and tue darticular allegations 
of the indictmeat. This is 2 judicial, not a clerical, function, and tne 
cule so states. Only dy incorporating specific nanies, dates, and 
events in the questions asked of the defendant can tne Court truly 
ascertain that the defendant is in fact guilty, ana tnat ne xnows he is 
guilty. Tne «sina of questiming waicn was conducted in tais case was 
cnake a record,” and not truly to srobe tne 
aefendant’s .xind. 
The failure of tne istrict Judge to sersonally interrogate the 


defendant is in itself a sufficient zrounda for settin; tae case aside and 


perisitting nic to plead anew. Only by this .neans ca. tails Court 


impress upon the Tistrict Court tae im ortance of the requirements 


set forth in -.ule Li. 


nm ss qe 
wet edb i 


For t.e reasons stated, tue judsments in these cases should 
| 


pe vacated and tne case snculs be reicanded with instructions to 


dermit tne defendant ts xlead anew to the incictiments. in HE alternative, 


if tae Court is unwilling to set aside tue zuiity sleas on tais x rec ora, 


tne case snould be remanaeu wita instructions to tae District Court 


+ 


to vacate tne jud:.ents unless the government can drove, at 8 a aearing 


before another judze, tmt apsellant fully understood tue caarg es 


against him at the tite he entered ais guilty sleas. 
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Appeals irom Juégments of the United States District 


the District of Columbia 


The Government's briei does not cispute the fact that the questions put 
defendant at the time he made his guilty pleas, and the answers he gave, 
failed to reveal whether the pleas were made ''voluntarily with understanding 
of the nature of the charge’ as required by The Government claims, 
however, that this was not reversible error. We shall respond briefly tothe 
Government's main contentions. 
I. 


The Government argues that the holding of McCarthy v. United States, 


394 U.S. 459 (1969) is inapplicable to this case, because the Court ruled in 


Halliday v.- United States, 394 U.S. 631 (1969) that McCarthy would not be 


applied retroactively. Therefore, th ernmen , 'Halliczy should 


! 
be dispositive of the instant case." 


The fallacy of this argument is that the Hellicay holding concerning no 
retroactivity applies only to the remedial aspect of McCarthy ai i.e., the 
that a guilty plea which has been accepted without fell adherence to Rule 11 


must automatically be set aside. is rule is not to de applied 
retroactively does not mean that a Gefenéant whose guilty plea was accepted 
prior to McCarthy without co: ith Ru | is entitled to no remecy 


at all. On the contrary, even uncer pre- law, such a! defencant is 


at least entitled to a judicia inati fret his guilty plea was mace 
| 
voluntarily and with full understanding oi the charge to which he was pleading. 


If that determination cannot be made on the basis of the secozal as is the case 


here, the defendant is entitled to an evidentiary hearing on that'cuestion. This 


is the procedure which was followed by the majority of federal courts prior 
| 
to McCarthy, see 394 U.S.at 468-69,and which therefore continues to be 


applicable to guilty pleas accepted prior to the date of the McCarthy decision. 


Il. 
In our opening brief, we urged that this Court, in the exercise of its 
supervisory power over the District of Columbia courts, should apply the 
| 


McCarthy rule retroactively, notwithstanding Halliday. In support of this 


argument, we pointed out that a long-standing Resolution of the District Judges, 


which was in effect when the guilty pleas in this case were entered, required that 


the following ¢ i ions (among others) before accepting 


e trial judge make ih = 


a plea of guilty: 


hat defendant unc : nature of the charges 


which should ¢ to him in brief by the 


the indictment. 
the particular acts 
re or crimes charged." 


ince this rul as: = before McCarthy, we urged that retroactive 


application oz MeCartay 3 ts ‘urisdiction would not unduly disrupt the ad- 


t of Columbia. 


The Government argues, however, that ''reliance on the pre-McCarthy 


he judges o2 the District Court was well-nigh universal," and 


roval to those procedures as recently as 


“its apparent app 
i5 contention, the Government cites Everett v. 
es, 11¢ U.S. App. D.C. 61-62 n.3, 336 F.2d 979, 980-81 1.3 


chat case, however, this Court fo 
ese guilty pleas, the District Judge, 
pursuant to Fec.R.- 11 and Resolution of the Judges 
> the U.S. District Court for the District of Columbia 
conducted an extensive 


promulgatede June 24, 


interrogation of 
's responses to :a] court's interrogation in Everett were not 


conclusory or ral. He related in detail facts constituting the elements of the 


crime, explaining that he + ad entered a liquor store, brandished a gun, and 


demanded money, 119 U.S. App. D. C. at 62, 336 F.2d at 981. There was no 


such explicit factual statement by the defendant here. 


required. What the defendant here is complainin 


failed to conduct just this sort of interrogation in this case. 


The Everett case, in short, supports the dete 's position, not the 
Government's. It demonstrates tha ure followed in this case was 
not ''well-nigh universal"! as the Government contends but, on the contrary, 
that the judges in this jurisdiction have customaril Zollowec precisely the 


| 
procedures which the defendant claims should have deez Zollowec here. 


Finally, the Government argues that defendant 'thas made/no allegation 
or colorable claim that he did not in fact understand the nature of the charges 
against him," and that, "if he has such a claim" it should be presented "by an 


appropriate motion to the District Court in the first instance." 


: : : 5 : 3.2 3 ! 
This argument implies that the burden is on the dezendant to prove that 


he did not understand the charge, rather than on the Government to prove that 


he did. As we pointed out in our opening brief, however, it was well-established 
even before McCarthy that where a guilty plea has been accepted without compliance 
with Rule 11 the burden falls on the Government to show that the plea was know- 
ingly made. See Rimanich v. United States, 357 F.2d 537, 38 (5th Cir. 1966) 

and cases cited therein. This much was conceded by the Covenant itself in 


its brief in McCarthy: 


ime imitiai 


with 


MeCarthy v. 


preme Court, ; x S$, No. 43, p. 30 (emphasis 


Nor is there any merit s suggestion that the defendant 


must first challenge the validity of the proceedings below by a motion filed in the 


Distric: Court. regs $ sort usually arise by means of a post- 

conviction motion, a direct appeal is also available. McCarthy itself, for 

example, involvedc a cirect appeal, and the Government conceded in that case 
“shoulé the Court not accept our view that the record affirmatively shows 


t petitioner's plea was knowingly and voluntarily entered, the appropriate 


Gisposition woule be to remanc for a hearin the district court on that issue. 
(Brief for United States, supre, 
mies Seca 


395 U.S. 238 (1969). 


x 


For the reasons stated above and in our principal brief, the judgments 
in these cases should be vacated and the cases remanded with instructions to 
permit the defendant to plead anew to the indictments. In the alternative, if 
the Court is unwilling to set aside the guilty pleas on this record, the cases 


should be remanded with ions to the District Court to vacate the 


judgments unless the Government can p 
that defendant fully understood the cha a4 i he time he entered 


his guilty pleas. 
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